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" Inre Yardley, 493 F.2d 1389 (C.C.P.A. 1974); see also G. R. Mues, Note, Dual Copyright and Design
Patent Protection: Works of Art and Ornamental Designs, 49 St. John's L. Rev. 543, 546 (1975).

® See, e.g., Mues, supra n.27, at 551. The burden of proof in establishing design-patent infringement is lower
than that of copyright infringement. Unlike the design-patent holder, the copyright holder must prove
access and copying, 1n addition to proving similarity of appearance.

‘SR Yardley, 493 F.2d at 1394; see also Mazer v. Stein, 347 U.S. 201, 217, reh'g denied, 347 U.S. 949
(1954) ("patentability of the statuettes, fitted as lamps or unfitted, does not bar copyright as works of art.").
Even thought the courts do not require an election between design-patent and copyright protection, the
Copyright Office refuses to grant copyright registration on works that are already protected by a design
patent. 37 C.E.R. 7202.10(a) (1991). To circumvent this situation, one must first obtain a copyright
registration and then apply for a design patent °
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