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R E D ABSEEMN 1IP02021 £ AR Virtual Design Rights Across the World #7555 USPTO
B 2022 FEHARAY " As industrial designs move to the virtual environment, laws and practices around

the globe are changing ; ¥R% -
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1. Apple 1984 Macintosh &2 HAEI (& A /) E 86 61°

B GUI AZREMAR LB BN EE MR - BEBIERRAORE
GUI tnZFB R ol BIETlR " FERY J GUI - BEESREFRNE2EFRS
THERERMES  EREEETHRE LN GUI SHWESR "=B8F, -

EEBNHRETREAREENIZERNEIREREZNEE -

*ERFE
https://appleinsider.com/articles/22/08/23/what-apple-learned-from-skeuomorphism-a
nd-why-it-still-matters -
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2. Apple iPhone ;BE) 284 GUI*

TFRISER

‘B /%R : Mitchell Adams, Sarah Hegarty, Steve Petrie, Elizabeth Webster, Australia
Government IP Australia, ” Virtual Design Rights Across the World” ,(, Centre for
Transformative Innovation, Swinburne University of Technology 2021)P8 -
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BRI EEZRNE ( Projected Image ) - E#EEE ( Virtual Reality, VR ) ~
BIZE 1% ( Augmented Reality, AR ) St @2R S E1% ( Mixed Reality, MR ) B9

GUI 55T -
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SV ERTEHNERRMREN IR E S IMEFT Rt ELEE R RH

EZ0

TR, - "IREAM.
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BREER: BART BREER AEFLT SEFRECIER, "BARENEHRBMR 2
fRiE€", 2024F 2 H 2 HE 208 -
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& 4. Nike AT E B EEN 8 3D 2B5t°

B 5. IKEA R E Rt TERAA TS ST 0nERs’

*B A3 : USPTO 3R 2023 £ 1 B 17 B A% 2 USD 0975724 255 -

"B R
echbang.com/posts/97360-ikea-launches-a-new-virtual-design-tool-that-allows-users-t

o, Hutch app FYEIEE 8 - 2R : Fortunedotcom



6. Xperia Touch ZE#& GUF

B 7. 3% 3D GUI 85t°

FRES 9 R LS REANMMNSERHEHREDAEMNEBET /e
BRENER] LUBREMEEURTMBUALTNRRE SERMER M HEIRELE
HXMEES SR B RVIRGE -

Bl PR S 5 A 5 o

*[Bl k388 S B https://www.youtube.com/,watch?v=BD_14b-pEik -
B R RRE S
https://www.behance.net/gallery/9136979/HUD-HOLOGRAPHIC-3D-INTERFACE -
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EREEITRIER

HREEME#EAS (World Intellectual Property
Organization, WIPO )

WIPO ZBEMIE - TERINBER R EmZEZEE ( Standing Committee on
the Law, SCT ) X 2021 & - HMNEAMMUBIENBE R ERE T IR LE
REMESEBNEMESR - HA - 8BE - 226 - EREIMEE S0 ZBREEBIRER

TIRE - Wi 2022 FEBRERS 7 E—PXFF -

I%nln'l'ﬁjtﬁ ( ID5 )

R 5 AEEMERSAMIETE 2016 F33F% 7 — AN IREM LM T
RETEBIFRIRRS - BFRMAIR—0 ID5 REZE D ERETERLFERETE

R EA YT ERMELERFFE -

'° This report was prepared by the USPTO' s Ofce of Policy and International Afairs. For
information on the USPTO’ s engagement with the ID5 and other international bodies
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2018 &F - B FEIEARER - KB ¥ GUI RURRETIMEH - EREEW
& WERETAFUERR LR GUI - B FRRRRETBARE MY maERE
arAYRE M TR IR - BN AV IR T ARG R ERARY) M E R EmIEEN E RS
E09 GUI et =R IReE ( WE 8 Fivn ) - (FEMARETIA) 23K GUI ARSI »

& S EEIEEGE . & GUI BEARYRERERZELTHINS -

that deal with intellectual property (IP) and IP policy, visit the USPTO" s IP Policy
webpage °
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B4 : MR- AR fE&EHE ( Augmented Vitality, AV ) - EERMESFERAEN
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i - ZEBREMAIMIASRIRENR  ERFT 2w 3 EIRE - dJeEme
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' 81 See Intellectual Property Office of Singapore, ‘A Guide to Non-Physical Products’
Guides (Webpage, November 2020) 7-14
<https://www.ipos.gov.sg/docs/default-source/resources-library/design/guidelines-and
-useful-information/registered-designs---guidelines-for-non-physical-products-(nov-20
20).pdf> -

2 Intellectual Property Office of Singapore, ‘A Guide to Non-Physical Products’

Guides (Webpage, November 2020) 8
<https://www.ipos.gov.sg/docs/default-source/resources-library/design/guidelines-and
-useful-information/registered-designs---guidelines-for-non-physical-products-(nov-20
20).pdf> -
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CE A AR
https://mezmedia.com/2020/11/13/a-3d-virtual-art-gallery-interactive-experience-in-si
ngapore/ °
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( graphicimage)—7d - FTEERE S " EUEH R FRBBEUKMHNEF ST

RE (ERRAREFERBIOINESERBANTEREMBRRZOBFZ /R ) -

B RR
https://gpss2.tipo.gov.tw/gpsskmc/gpssbkm?.98c301D710100000010D0010000210~00
000000000200000000001000B9704cbc
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KR 3020220038361 ( GRAPHICAL USER INTERFACE)

[ 10. Peloton Interactive AS]EEEH GUI 585116

PERIGE  Proposed Amendment to Design Protection Act Increase Protection for Image
Designs, Kim & Chang, March 26, 2021.

B R R
https://gpss2.tipo.gov.tw/gpsskmc/gpssbkm?.0b8907700300000000000100102~00000
0000002D100000000010200DB9014c8f
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CNIPA) £ 2019 3 BN ENEEER - B rEEEMUEERRER
&% o IESh - REITE 2021 R LRt FERER - LUIEPIRER DRRET - BOlAE

SHUBH B RRNEX (WE 11 Fi'R) -

(PEAREMBEIZEFE) F21KF 4ERE . "Rt - SEHERWEES
ZRMWE - BERXNEZBEEGURBEELR - BRNESELENERER
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https://gpss2.tipo.gov.tw/gpsskmc/gpssbkm?.4e0a170050000000D0001000012~ 00000
00000020100000000013007DB9004d4a
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------- #®FIR REUD F1 UEUD -
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(5) RiEHE - BT 3D SENMA TR IERES F - #EA 7 REUD RULRIES
& - IE5h - REUD HBEERBEAMLREEMBRAMBERLEE (RKRIES
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BN REEN
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ST SRR A AR 2B MY - Bl A& /1 E( Graphical User Interface: GUI )~
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S HNE Apple B Google RERRIER - ELERAIBERAIEER @ [MHE
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P Intuit B9 Mint T8I BARXERBA - GUI tXFERTHEARERN (WH
16 ZRIFfR ) ; FRROMIE T ERFERARELE R ERS BRI E R T

App Store LiHE (W MNE 16 BRIFFR) -

Mint MobilefE B2 =R EE EBEEER1791243 N IEE

[ 16. BRERAE PRI S0 (3 T4 (IR R PR
HEFRZNRERE

EFZHER  ERLGTTERZFEEFRE - GUI - BBNFRZETARIIER
TEifEm . RERE - B L SFRARENZRENRE - MAZEREKR
5, BE/REDAZZFRANEZRA - CEZEZMERADE - #R GUI

MEE  EErE LREINETLATIEATSRAIMEX - ENREMEER

2 See AU Trade Mark Application No 1791248, filed on 22 August 2016 (Registered on
10 January 2017) -
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AERFEFRRE (WE17) -

¥ 3% 55 201316431 &9 %P HE2E K

& 17. Apple E/T/”MZ;&E/JHR:I-I-EE;%E—#—B

EZNZE TOUERARER RS E MRS EENERKRFTIENERERE

B BRI - TRBFFRERE—R T XEFmMFE - Bnss E2RHN

ml)

HitE TR - AIINEEXF - 2D M 3D $ISURBHIRE - JseEXFEE

REFRRE—DRIA T X2ER - BERMESMEFE

Apple SEEABEDRRPARIMEEHKE - £ 1990 £ - EBLAEAR
HEVERAIRE Macintosh GUI I - BB N 7 —1E 0/ se RN EZIERIRES
ERIEBREZE M ERENEI1E)L - EFF Apple # BIfE LEMEFI = Z A Macintosh

EEZRMA TN GUI TR - WERMPIRIE 7= 1Fe -

2 AU Design Application 201316431, filed on 6 December 2013 (Revoked on 14 June
2017



T Apple EBEFMERZE BN KGEERHIR P SARERE 7 REER - WA
TIRIBEERA Apple FARBMCEAZ THSREBRWEZESHELUR
FIROIRE | 2 - BIBESROBEIRE Apple MERBEFRIRE WS KR2IKEE

NEEERET (EE2FF ) BULRE

=B Y B ISR AT RAEEAVEIRE S
BRURER EH ) REEDERRE0TE - TLUSHE 20 2K 70

180 &K - Apple * Sun Microsystems #1 Microsoft & 88854 I &
B MBEFERENTHE ( Graphical User Interface - GUI ) fERERIAZERI AT -

RERNTAEERERERRFIARENEEREBES -

EZHEN KEEZER ( United States Patent and Trademark Office - USPTO )
—BEERREBBNRTIRENIRTER - tREEMEEES (WIPO) &£
2016 FRWE ] 7 BERZMBNIRETRRERR - EREBEMEAREE 7 —
IBERZTIENMR TREBEEESBEEEAMETZEMBERSIERHHE

[EHEENE—FERE

USPTO #£ 2023 F 11 B 16 HIZFTRUFfam P IR R A RF A E B IRFAIHE

Ri& - ZiEma B AR BN ENERZEGERERENNEFBEGELRS 5

N

I

BANEBRAENR CERERNEFBE—HIUNERES  Bres  BiNER R

* 35 F.3d 1435 (9th Cir 1995) -
% 35 F.3d 1435 (9th Cir 1995) -



7 FRER  ERERS ERFIENFFEB L WEEREURETEER

BHE - TR G (EBREFER) 5 171 RPN EmEN -

USPTO 7£ 2022 £ 2 B 11 HrY DM/216 719 BHF BIRR T R 5tR5HF = ( AE
18 Fivm YR BIEHRE PR : " IIFEBINE N E RRIREIETHFEEEME -
BINERERRFIVABNREBINER - Klni - EtBRENREEMEN D - 7
BEREEEERAS 171 IR ZHRE - Bt APBERZENATS LEE -
MERPREUERNEFRBEBINESR « Klntk - HttBRERSEME D -
BAREBRAHFEFNZES 171 FREZHm - LHERABRBEGASERIYIE
B AEZEENHM BMEGASZEAYETFENN - AAEBRPAREERH
BEHRR - "ERENES ) TAZEEENRET 2 - EikE
BUREMNEBMER - Bt B RERSESDE  BREERT2E
R HBEZE S 2B ~ER ( display screen of portion thereof with icon)

H H__TﬂQIEniu nﬁ,\ﬁﬂﬁﬂ‘%@ﬂiﬂﬁ °

%25 MPEP §1502 -
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1.1) Frant 1.2 Front 1.3) Front

18. Genevieve Guindon KB F BB sE Mg st epsa s’

19. In re Hruby ZfIfIER &R+

USPTO BRIEEELIRF - 2&IRF - VR F AR ST EA) - USPTO
#F 2020 F 12 BFmEY "R, ZEAHREERAESBNUAEERIENEEDE
BLUREINREZREARBEREFGEHORR - HRARERA— - USPTO &
2022 F 4 H%G F ARBIEEENERBE  LeRBEERE " EREMER

T BN BB EERRRE . RERERE -

B R 3R : https://designdb.wipo.int/designdb/hague/en/,ejibru4c93u86gp, ElFREEEE
##% DM 216,719 -
% Hruby Fz& st EFIEHFEZFESE 70,816 MBI -



ZEERFTBEFARNEZ(EER 7 ERAIVERRE

SEBEEER (REIENIDA LUERRITRX o ESREFiEREEZAETE

=l
Q

BHEAREZEBNZEAY - ALt - A EAREESAEDNAIBRZBEE -
2w - RETE U MBEBEERATR T ERARREAARRET - 24 - AR
RETEFWBEERIET 14 FREEHikRE BZREIHE FRmErEAEZES

Bl £ MEREHER R GRS -

» See8 Donald S. Chisum, Chisum on Patents §23.02 (2016) (documenting the historical
development that led to the design patent act); see a/so Jason J. Du Mont & Mark D.
Janis, Virtual Designs, 17 Stan. Tech. L. Rev. 107, 111 (2013) (providing a thorough dive
into the foundational debate over whether to enact design patent protection in the
United States, and highlighting the holes between copyright and utility patent protection
at the time design patent protection was being considered). The “useful article doctrine”
of copyright law precludes copyright protection for industrial designs that are not
separable and independent from the utilitarian parts of the article. See H.R. Rep. No.
94-1476, at 55 (1976) (reporting Congress’ s intent to distinguish between “works of
applied art,” which receive copyright protection, and industrial designs, which do not
receive copyright protection, in passing the Copyright Act of 1976) -

*® See Andrew Beckerman-Rodau, The Problem with Intellectual Property Rights:
Subject Matter Expansion, 13 Yale J.L. & Tech. 35, 80-81 (2010) (reviewing the
overlapping regimes of intellectual property and emphasizing the expanding view of
protectable subject matter) -

' See 35 U.S.C. § 171 (2012) (enumerating the requirements to receive a design patent);
MPEP § 1504.01 (reviewing the jurisprudence interpreting the requirements of § 171); see
also 8 Chisum, supranote 71, § 23.03 (detailing the requirements for patenting a design).
The owner of a copyright is given a longer period of protection, which is typically the life
of the author plus seventy years; however, because of the longer period of protection,
the right of a copyright owner is not absolute. Merges et al., supra note 52, at 26-27.

The rights of others to use the copyrighted work include, among other rights, fair use
and independent creation. /d -
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Circuit, C. A F. C. ) BB RIEMB K RIEZHERE - ¥ 171 RO AR D2
FHRERBEHNERRE - 2EARBAIBEKEMEERAR "®#a, ™ - B8R
ZMNRBESER (AR EHESE - b AEESHN—BBERBR 7 =EE
THERUERETBRENRE - & /Inre Hruby 43¢ . CCPA IEEZR

MEBRWER - B5 "B WBSAEME—1EL)E  MEAZEZEEZEN -

]

"B HRFERMGEEETHE AN - R - BREMER - RMESERES

WZER  ABEXZEFBENKE  ERMEEREYETEINR % E

224 Schnell - 46 F2d 5 205 B ("EIE % 1902 FE:] 5% - W ARITERKRAENNE
= T BRI —TOHOMREIWEDR - &8 - X - IR mNBEIRINES ) £ - 8
S MEMANERMIEE RS L -

¥ Seymour & Torrance, supranote 88, at 192 -

* 35U.S.C.88 171 1%(2012) -

* See ClearCorrect, 810 F.3d at 1299 (discussing the ITCs argument “that the use of the
word ‘commerce’ indicates that ‘articles’ should be read broadly” ); see also
Certain Digital Models, Inv. No. 337-TA-833, USITC Pub. 4555 (May 6, 2013) (Final)
(recommending the issue of cease and desist orders to ClearCorrect concerning six
infringed patents of Alig -

* 20 F.2d 275 (D.C. Cir. 1927) -
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% See supraSection 1.C.1 (providing an overview of the history of § 171’ s changing
language °

** Diamond v. Chakrabarty, 447 U.S. 303, 308 (1980) ( “In choosing such expansive terms
as 'manufacture’ and ‘composition of matter,’ modified by the comprehensive
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‘any,” Congress plainly contemplated that the patent laws would be given wide
scope ©
* Jd at 308-09 (citing the early history of the first Patent Act of 1793, including thoughts
of the author, Thomas Jefferson, that defined statutory subject matter as “any new and
useful art, machine, manufacture, or composition of matter, or any new or useful
improvement” (quoting Act of Feb. 21,1793, ch. 11, § 1, 1 Stat. 318, 319)); supra notes
191-93 and accompanying text (discussing the Supreme Court’ s view in Chakrabarty) -
" 35U.S.C. § 171 (2012); see supra Section |.B.2(a) (recognizing the courts’
importation of utility patent statutory provisions into design patent law) -
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" In re Hruby, 373 F.2d 997, 999-1001 (C.C.PA. 1967); see supratext accompanying
notes 124-36 -

* Cf Seymour & Torrance, supra note 88, at 197 (discussing the holding of Hrubyand
emphasizing that the CCPA focused on “the perception of a design ... not whether the
design is comprised of tangible, solid matter”

“ See Hruby, 373 F.2d at 999 (rejecting the proposition that the temporary nature of the
droplets in a fountain should be a bar to design patentability, agreeing that “[i]t is true
that a particular droplet or droplets may be ‘a fleeting product[]’ but the fountain...
in its entirety under proper conditions presents a product of constant appearance rather
than a fleeting product” (citation omitted)) -
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* See Gorham Co. v. White, 81 U.S. 511, 528 (1871) (establishing the test for design
patent infringement); see also 35 U.S.C. §289 (2012) (enumerating the statutory
requirement to bring a design patent infringement suit). °

* Gorham, 81 US. at 528. -
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35 ZEEAHSE 171 1£(2012) -

¥ 248 Chisum - A7zt 71 - 55 23.02 & -

¥ 2435 USC §171 (2012) ( SR TEBSRAENMWEK ); MPEP §1504.01 ( EEMES171
ZRBFIBI ) ; SR 8 Chisum - Gzt 71 - §23.03 ( #FH AR ARERETERMMEK ) - E1EREFR
BEEGERNRER BESMFEN—ENLt+F,; BEARRERRRE - Z/FEANER
TAZBER - Merges A - Bilat 52 - 5 26-27 B - W NMERSZZFERENIFMIVERE
EEEERMNEIIAIESER - /D

%35 (EBEAE) % 171 1%(2012) -

*! Diamond v. Chakrabarty , 447 US 303, 308 (1980) -

2 See, e.g. Stuart Dredge, Facebook Closes Its $2bn Oculus Rift Acquisition. What Next?,
Guardian (July 22, 2014, 7:02 AM).

> See History of Virtual Reality, supra note 22 (emphasizing that advancements in



Oculus Rift IE%E % VR BEM 1T R4 - Facebook 1 2014 £ 20 &=
oW HE 1 Oculus Rift - EXRAEHKAFEIRASEHEE VR ERERETFEREE
MEFERBHNBT - B4 Oculus Rift ETSEHNTIERR—2 - VR EX
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graphical display engines and compact computing are driving the latest VR
development); see also supra Section |.A.1 (discussing issues with the development of VR
technology -

** See Sharma, supra note 2 (outlining the leading investors in VR and AR technologies).
** Michael Nufiez, How It Works: The Oculus Rift, Popular Sci. (Mar. 10, 2015),
https://www.popsci.com/oculus-rift-how-it-works (naming the Oculus Rift “ the most
advanced virtual reality (VR) headset ever created”

*® Ben Lang, Oculus Shares 5 Key Ingredients for the Presence in Virtual Reality,
RoadtoVR (Sept. 24, 2014),
https://www.roadtovr.com/oculus-shares-5-key-ingredients-for-presence-in-virtual-reali
ty (quoting Martin J. Schumie et al., Research on Presence in Virtual Reality: A Survey, 4
CyberPsychology & Behav. 183, 185 (2001)) (defining “presence” as "a psychological
state of subjective perception in which even though part or all of an individual’ s current
experience is generated by and/or filtered through human-made technology, part or all
of the individual’ s perception fails to accurately acknowledge the role of the
technology in the experience”

*” Collins, supranote 9 -

% See, e.g., Sam Loveridge & Lily Prasuethsut, 7he Best Oculus Rift Games, Wareable (Jan.
25, 2017), https://www.wareable.com/oculus-rift/the-best-oculus-rift-games (listing
various Oculus Rift game titles spanning from science fiction, military role playing, and
sporting games) °
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> See Sharma, supranote 2 (identifying Microsoft as the front runner in AR technology
based on its 175 inventions filed as patents, compared to second-place Samsung with
140) -

* Terry Myerson, Opening Windows Holographic to Partners for a New Era of Mixed
Reality, Microsoft (June 1, 2016, 12:01 AM),
https://blogs.windows.com/windowsexperience/2016/06/01/opening-windows-hologra
phic-to-partners-for-a-new-era-of-mixed-reality ( “Imagine wearing a VR device and
seeing your physical hands as you manipulate an object, working on the scanned 3D
image of a real object, or bringing in a holographic representation of another person
into your virtual world so you can collaborate.” ) -

1 See e.g., Microsoft HoloLens, Microsoft HoloLens.: Partners Make It Real, YouTube
(Mar. 30, 2016), https://www.youtube.com/watch?v=VzAwdBZ3KCQ (providing examples
of the various partner industries for Microsoft’ s AR technology) -

*2 See Myerson, supranote 47 -

® See Purow, supra note 10; Po Yi et al., Virtual Reality Creates Potential Real Legal Issues,
Venable (July 9, 2015),
https://www.venable.com/virtual-reality-creates-potentially-real-legal-issues-07-09-201
5o
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®@ k2R https://designdb.wipo.int/designdb/hague/en/ - Abbott Diabetes Care, In #;5
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66

https://ised-isde.canada.ca/site/canadian-intellectual-property-office/en/industrial-desi
gns/industrial-designs-guide#Sectionl - * 1. What is an industrial design: An industrial
design is about how something looks. It protects a product's unique appearance, not
what it is made of, how it is made or how it works.”
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