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J&E 32 ks " Members shall provide for the protection of independently created industrial designs that are new
or original. Members may provide that designs are not new or original if they do not significantly differ
from known designs or combinations of known design features. Members may provide that such protection
shall not extend to designs dictated essentially by technical or functional considerations. | °
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? The functionality provisions are mirrored in the Directive and Regulation. Compare Design Directive,
supra note 131, art. 7, with Design Regulation, supra note 132, art 8 °
* £I8 Lindner Regringtech, Case R 690/2007-3, 30
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* 28 TOWARDS A EUROPEAN DESIGN LAW. 58 (Max Planck Institute for International Patent,
Copyright and Competition Law, Munich, Germany, 1991) ("A general exclusion of functional
forms from protectability as designs cannot be reconciled with the intent and purpose of modem
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design which lies in the very combination of product aesthetics and optimum functional design.") °
° 213 Explanatory Memorandum Accompanying the Proposal For a European Parliament And Council
Directive, at 7, COM(96)366 final-COD 464 (Dec. 3, 1993) [hereinafter Directive Memorandum] (noting that
"whether a design does or does not contain aesthetic elements is irrelevant in the context of the requirements
for protection .. ."); Explanatory Memorandum Accompanying the Proposal for a European Parliament and
Council Regulation on the Community Design, at 14, COM(93)342 final- COD 463 (Dec. 3, 1993)
[hereinafter Regulation Memorandum] (noting that "[n]o distinction is made in the Regulation between
aesthetic and functional designs; they are equally able to attract protection") °
® %08 140 Graeme Dinwoodie, Federaired Functionlism: The Future of Design Protection in the European
Umon, 24 AIPLA Q.J. 611, 647-48 (1996) °
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° 207 philosophy is Philippe Starck’ s lemon press  “Juicy Salif,” produced by Alessi in 1990, 217
Posting of Angie to Introduction to Design, Philippe Starck-Juicy Salif,
http://introtodesign.blogspot.com/2008/06/philippe-starck-juicy-salif.html (June 24, 2008) °

% 8 AUSTRALIAN LAW REFORM COMM' N, REPORT 74: DESIGNS § 2.12 (1992), available at
http.//www.austhl.edu.au/au/other/alrc/pubhcat10ns/reports/74
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" 208 P. Schramm, Der europaweite Schutz des Produktdesigns, Nomos Verlagsgesellschaft, Baden-Baden
2005, at p. 242 et seq., and U. Ruhl, Gemeinschaftsgeschmacksmuster: Kommentar, Carl Heymanns Verlag,
Koln-Berlin-Miinchen 2007, at p. 169 et seq. ©

" 28 Juzeado de lo Mercantil PTO Namero Uno de Alicante, Auto No 267/07, 20 November 2007, in
Silverlit Toys Manufactory Ltd v Ditro Ocio 2000 SL and others in Spain °

B 08 Austrotherm GmbH V.TERMO ORGANIKA Sp. z.0.0., , Case R 998/2013-3 -
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" 21 Case (C-299/99, Koninklijke Philips Elecs. NV v. Remington Consumer Prods. Ltd., 2002 E.C.R.
1-05475, 99 74 - 83

Y 03 Lindner Regrlngtech, Case R 690/2007-3, 29-31 -

1® 88 AMP Inc v Utilux Pty Ltd (1971) 45 ALJR 123, The court held : a product’ s configuration was
solely dictated by its technical function if every feature of the design was determined by technical
considerations, and did not qualify as a design °
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Y 2H8 Compare Registered Designs Act, 1949, 14 Geo. 6, c. 88, § 1(C)(1) ("A right in a registered design
shall not subsist in features of appearance of a product which are solely dictated by the product's technical
function."), nith Design Regulation, upra note 132, art. 8(1) ("A Community design shall not subsist in
features of appearance of a product which are solely dictated by its technical function.") °
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